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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

In our Bulletins Nos. 09-141 and 10-14, we noted section 2511(c) of the 
Internal Revenue Code, which applies to treat transfers to most nongrantor trusts as 
completed gifts during 2010.  IRS Notice 2010-19 clarifies that transfers during 2010 
to trusts that are treated for federal income tax purposes as being wholly owned by the 
grantor or the grantor’s spouse (i.e., “grantor trusts”) will be treated as completed gifts 
in accordance with the law as it was in effect prior to 2010. 
 

In general, pursuant to regulations issued under the authority of section 2511, a gift is “complete” 
when the donor parts with sufficient dominion and control as to leave in the donor no power to change its 
disposition. Section 2511(c), which was added to the Internal Revenue Code as part of Economic Growth 
And Tax Relief Reconciliation Act of 2001 (“EGTRRA,” P.L. 107-16), provides that, notwithstanding any 
other provision of section 2511, and except as provided in regulations, a transfer in trust shall be treated as 
a completed gift unless the trust is treated as wholly owned by the donor or the donor's spouse under the 
“grantor trust” provisions of the Code.  

As explained in Notice 2010-19, section 2511(c) “seeks to prevent income tax avoidance that might 
occur if a donor of property were able to shift the burden of income taxation on property transferred to a 

http://www.aalu.org/
http://www.aaluwr.org/majorrefs/Ref10_16.pdf
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nongrantor trust in situations where that transfer is treated as ‘incomplete’ under the gift tax rules.”  
Usually, a gift in trust is rendered incomplete by the grantor’s retention of a special testamentary power of 
appointment over trust assets.   

Under current law, such a provision might adversely affect certain trusts, such as the domestic asset 
protection trust described in PLR 200612002 (see our Bulletin No. 06-59), which appears to have been 
established in order to minimize state, as well as federal, income taxes.  Instead of such taxes being 
imposed on the grantor (as would happen if the trust were a grantor trust), the taxes are shifted to the trust 
(which is usually domiciled in a state that does not imposed a trust-level tax) or its beneficiaries, who may 
be in a lower tax bracket. 

As we noted in our earlier Bulletins, however, some tax advisors have interpreted section 2511(c) to 
mean that transfers to “grantor” trusts that are treated for federal income tax purposes as wholly owned by 
the grantor or the grantor’s spouse will be treated as incomplete gifts, thus raising the possibility that 
grantor trusts could be funded during 2010 with no gift tax burden.  Notice 2010-19 puts this interpretation 
to rest by clarifying that the provisions of the gift tax as in effect prior to 2010 will continue to apply to 
such transfers (both before and during 2010) in determining whether such transfers are completed gifts.   

While many regarded section 2511(c) as a license to make tax-free gifts in trust during 2010, others 
have expressed concerns relating to the possible later inclusion of such gifts in the estate of the grantor, 
when and if the estate tax is reinstated.  These concerns apply to transfers to insurance trusts (many of 
which are treated as grantor trusts), as well as grantor retained annuity trusts (GRATs) (after the expiration 
of the initial GRAT term) and intentionally defective grantor trusts (IDGTs), all of which are designed to be 
excluded from the grantor’s estate - a result that in many cases would not be achieved if the grantor died 
while the gift was incomplete. This Notice should allay the concerns of those who have raised questions 
regarding the potentially incomplete nature of transfers to such trusts. 

The Treasury Department and the Internal Revenue Service state that they intend to issue 
regulations to confirm the conclusions set forth in Notice 2010-19. 

 
Any AALU member who wishes to obtain a copy of any of the items discussed in this Washington 

Report may do so through the following means: (1) use hyperlink above next to “Major References,” (2) log 
onto the AALU website at www.aalu.org and enter the Member Portal with your last name and birth date and 
select Current Washington Report for linkage to source material or (3) email Anthony Raglani at 
raglani@aalu.org and include a reference to this Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

http://www.aalu.org/
mailto:raglani@aalu.org
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The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 

http://www.aalu.org/
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